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 Privacy, Autonomy, and Whether States Should Regulate Family Relations”
 
Restrictions to the Autonomy in Family Law. Polygamy. 
 Graciela Medina.

1. Introduction to the issue raised.
The issue giving rise to our research is whether the State, on the basis of the principles of privacy, autonomy and freedom of religion, is under the obligation to regulate and accept any type of marriage that the intending spouses are willing to enter into, either monogamist or polygamist.

To answer this question, we are going to evaluate the issue from the perspective of the human rights, making a comparison with the answers given in the context of the marriage between same sex couples.
The ius connubi (the right to enter into marriage) is a fundamental right of the person and it is likewise laid down in many international texts (article 16 of the Universal Declaration of Human Rights of 1948,
 Article 23 of the International Covenant on Civil and Political Rights of 1966,
 Article 10 of the International Covenant on Economic, Social and Cultural Rights of 1966,
 Articles 12 
 and 14 of the European Convention for the Protection of Human Rights and Fundamental Freedoms of 1950 and Article 19 of the Universal Islamic Declaration of Human Rights in 1981). 
Human Rights Treaties recognize the right to marry without specifying the concept of marriage, or if it only makes reference to the union between a man and a woman or if the marriage is limited to the union of one man with only one woman.
Therefore, during the XX century, occidental countries have raised the question whether marriage could be entered into by people of the same sex. 
This question has been given an affirmative answer in many legislations and in the XXI century, to the first six months of 2013, fourteen countries have admitted that marriage may be validly entered into by people of the same sex. In this way, they broadened the capacity to celebrate marriage, which was traditionally limited to different sex couples.

The main basis to admit that same sex couples may celebrate marriage is the recognition of the existence of many family models which must be protected by the State to allow individuals, who are free to organize their love life as they please, to fully develop their personalities.
That is to say, the recognition of the marriage between people of the same sex is based on the Right to Freedom and Privacy.

It is important to wonder now whether the State is under the obligation to respect, recognize and organize any form of marriage or if it could impose limits on the basis of public order. 
In this sense, the first question to figure out is whether the State should recognize polygamous marriage and accept its celebration on the basis of the right to organize family life pursuant to religious beliefs or personal ideas.

The issue is centered on whether the States, given the clash between the right to freedom of religion and family life, on the one side, and the right to equality and the principle of monogamy in marriages, on the other side, are under the obligation to give preference to the latter.  
On this respect, it is important to mention that even though the European Court of Human Rights admits as part of the “nuclear family” many family bonds (spouses and partners), it leaves to the State the recognition of certain kinds of marriages, like the polygamous or the homosexual ones
.
The Strasbourg Court admits as part of family life many bonds, legal and factual, protecting both married couples or partners. However, it sets forth that certain family forms, like polygamous and homosexual marriages, will depend on their recognition in the corresponding States. The European Convention on Human Rights (ECHR) of November 4th 1950 does not reject polygamy, which may be understood within the concept of “family life”
(Article 8). But, the Court recognizes the authority of the States to preserve its monogamous culture as it is considered their moral aim in their protection of morality or the rights and freedoms of the other individuals.

 As a consequence, the States are not under the obligation to recognize the polygamous marriage, but they could opt for granting the polygamous family some kind of protection.
The regulation of the marriage is a subject which falls within the legislative  jurisdictions of each State, that is the reason why they may prohibit  polygamy and are not obliged by the Human Rights Conventions  to recognize polygamous marriages if they are inconsistent with their legal public order. 
To give an accurate answer to either the acceptance or not of polygamy, we should first of all define the concept of polygamy and then analyze the grounds for the legal acceptance of polygamy or for its rejection.
2. Concept of Polygamy
Polygamy is the family regime which allows the man to have plural wives and it is traditionally accepted in Islamic countries, with few exceptions
. 
Polygamy is also admitted by Mormons and Laos inhabitants.
3. The Muslim Polygamy 

Polygamy for Muslims has its basis on the text of the Koran, Surah 4:3: “And if ye fear that ye will not deal fairly by the orphans, marry of the women, who seem good to you, two or three or four; and if ye fear that ye cannot do justice (to so many) then one (only) or (the captives) that your right hands possess. Thus, it is more likely that ye will not do justice.”  The traditional acceptance of polygamy relies on the first part of this chapter–“marry of the women, who seem good to you, two or three or four ”–. The second part  –“ if ye fear that ye cannot do justice (to so many) then one (only) or (the captives) that your right hands possess”–, however, has been quoted by liberal authors to sustain an implied reference to monogamy as it is not possible for a man to treat all his wives equally.
This is in the form of polygamous marriages, where the inequality between the spouses is more evident, from the perspective of the values which integrate the human rights of the occidental countries which have as their basis the dignity of the human being.
According to Islamic law, however, the issue is not debated as a problem of equality between the spouses, but as a consequence of the role each spouse has in the marriage and the many functions that each assumes: the man, as head of the family, and having to economically maintain the family and protect the wife and children, has a series of prerogatives, while the role of the woman is mainly limited to being a wife and a mother, chores which restrict her to the care of the family house and which “put her on a same level” (though she is not an “equal”) to the husband as she receives a consideration for her work because it is the husband’s obligation (nafaka) to bear all maintenance expenses of his wife.
From this point of view, which is the different roles and the importance in the participation in the family life, Muslims have tried to justify the long list of unequal treatments in detriment to women. For example, religious preclusions, certain marital impediments (which only affect women, such as breast feeding, the idda or the triple repudiation) and the need of a wali to give the marriage consent.  
Other impediments are related to the marriage dissolution, such as the repudiation (initially a prerogative of the man, which allows him to unilaterally and discretionarily end the marriage, to which neither a judge nor the wife could oppose) and the requirement of evidence for the woman to present under any of the events of divorce classified by the Sharia, if it is the woman who files for divorce.
As regards succession law, we also find important differences as to equality: the husband inherits from his dead wife twice of what she would inherit from her husband should he die (article 248 of Mudawana, 155 of the Algeria’s Personal Code and 119 of Tunisia’s Personal Status Code); the daughters, if they are heirs together with their brothers, inherit half of the estate of the men in their same degree of consanguinity. Moreover, filiation is only transmitted by the masculine line and illegitimate children not recognized by the father have no succession right, because illegitimate filiation does not give rise to any family bond or, thus, any expectation over the father’s inheritance (articles 83.2 and 228 of Mudawana). What is more, the judge cannot declare filiation or admit paternity evidence at the request of the child or his/her representative. The judge will only confirm the father’s recognition of his child. 
It is important to highlight that polygamy today is an institution that experiences recession, not only because of its prohibition in some Muslim States but also due to the restrictions imposed by those States which still admit its validity.  The most emblematic example of the first group of countries is Tunisia, which, with a pioneering legislation in the Arabic- Muslim world regarding the emancipation of women, prohibited polygamy in 1956, with the enactment of the Code of Personal Status
.
In the second group, we find Morocco, where the last reform to the Moroccan Family Code (Mudawana) imposed important restrictions on the possibility of marrying more than one woman. For example, the obligation to strictly respect the equality in the treatment of all the wives, the right of information to the current wife and the future wife and the judicial authority to enter into a polygamous marriage
. In this same line, we also find Algeria, where a legal reason is required to authorize the polygamous marriage, such as the sterility or the serious disease of the wife.  
4. The Mormon Polygamy
Polygamy is also accepted by the “Church of Jesus Christ of the Latter-day Saints” (“LDS”) founded by Joseph Smith on April 6th 1830 in Fayette, New York and is commonly referred to as the Mormon Church. 

The doctrine of the “Church of the Jesus Christ of the Latter-day Saints” is based on the Bible, the Book of Mormon, the Doctrine of Covenants and the Pearl of Great Prize. The last two books were based on revelations received by their prophet and founder, Joseph Smith.  
Smith declared that he had been revealed that polygamy had to be one of the basic tenets of the New Church and urged his followers to fulfill these principles, which was exactly what Joseph did himself. He exercised polygamy in secret to avoid criminal prosecution.

After Smith’s death, the Mormon Church was under the command of Young who led most of the remaining adherents west to the Great Basin of Utah to avoid criminal convictions for polygamy.

Prosecuted for their beliefs, the Mormons isolated in small cities where they felt free to engage in the religious practices they believed God had commanded. In 1852, polygamy was officially declared a tenet of the church. The Mormons offered five reasons justifying the practice: 1) to fulfill God’s commandment that Adam and Eve should “multiply and replenish the Earth”; 

2) to embody God’s covenant with Abraham to make his seed righteous and as plentiful as the sands of the seashore; 

3) to demonstrate that monogamy was merely a historical “exception”; 

4) to reform the world morally and socially, as opposed to monogamy, which invites immorality; and 

5) to recognize that the spirit children of God wait for earthly “noble parentage” who help them “usher in the kingdom of God”. 

 On the other hand, the Mormons understand that the legal justification for which the State should be under the obligation to recognize polygamy is the freedom of religion laid down in the Constitution.

The United States Supreme Court solved the issue of whether criminal indictment for polygamy is contrary to the religious freedom in the precedent Reynolds v. U.S. In this leading case, eight justices agreed that indictments for polygamy were not contrary to the exercise of religious freedom. In reaching this conclusion, the Court makes a distinction between religious beliefs and actions that flow from religious beliefs holding that the government can enact laws that restrict religious actions, but not beliefs. Thus, a person may believe in the practice of a widow burning herself on her husband’s funeral pyre and the law cannot prevent such person from sustaining that belief. However, the law can ban the practice of the widow burning herself on her husband’s funeral pyre.
 

According to the doctrine in Reynolds’ precedent, the law cannot prohibit people’s belief in polygamy; nevertheless, the law can ban the practice of polygamy due to its immoral nature.  

It is worth mentioning that to date, neither the US Supreme Court’s decisions nor the criminal convictions to polygamists have completely abolished the practice of polygamy in Mormon communities.

What has occurred, though, is that Mormons have isolated in small communities far from urban centers and it is there where they still exercise polygamy in secret. They force women to marry before the legal age and restrict their access to information, education and money. 

Some authors hold that neither judicial decisions nor legislation have succeeded in averting felonies against women and children in polygynous communities. In some cases, they have even contributed to more secret practices
, creating situations in which the authorities are unable to investigate and enforce criminal laws against polygamy due to the fact that such offences are committed in isolated places and in secret making the means of collecting evidence very difficult.
It is important to point out that in the sects where polygamy is practiced, there exists strict adherence to the community’s norms and values and women are taught that should they defy the Prophet, “they forfeit (their) chance at the afterlife.”  The consequence of this is that to obey the prophet and have an afterlife, women lack sexual autonomy, are exposed to sexual, physical and verbal abuse; have limited access to education and opportunities; are incapable of financial independence; and very frequently live in poverty. 

Possibly, the most serious problem in polygamous communities is the marriage of underage women with much older men who have already multiple wives. Not only does this situation violate the sexual freedom of girls and adolescents but it is also the cause of high-risk pregnancies. On the other hand, given the secrecy of such communities and the lack of marriage records, it is difficult to estimate the percentage of women married without their consent and as teenagers.  
Other dangerous problems in polygamous communities are corporal punishment, domestic violence and religious, verbal and emotional abuse in women and children who are dominated by men. 

Also, as women and children are seen as property of the church, they run the risk of being reassigned. If a male disciple disobeys the Prophet, his wives and children may be given to another family. 

When women manage to escape fundamentalist communities and families, they often cannot obtain child support or alimony because their marriages are not legally recognized and they find it very difficult to care for their many children.

A study of twenty seven polygamous families found that 78.3 percent of wives had four or more children, 43.3 percent had seven or more children and 18.3 percent had eleven or more children.

Women who live isolated in these communities do not know how to drive nor do they have access to vehicles, making escape from geographically isolated polygamous communities very difficult. For example, Colorado City and Hildale are 12 miles from the nearest town and 45 miles from a city with at least 50,000 people. 

Moreover, women in these communities have a limited access to education and job opportunities. Generally, they cannot work outside the home, and are not allowed to practice birth control.

To Mormons, the woman’s primary responsibility is to serve their husbands, conceive children and raise them to become obedient members of the religion. 
5. Some reasons behind Polygamy
Supporters of polygamy outline a number of reasons to justify its practice. For example, that one single wife cannot fulfill all her marital duties (due to menstrual periods and pregnancies); that the fertility period is shorter in women than in men, so monogamy will deprive men of their capacity to procreate and they even allege that there exist humanitarian reasons given that polygamy protects the elderly, sick and sterile woman from being repudiated by men. 

Supporters of Muslim polygamy have even alleged that non-Muslims also practice polygamy with the difference that they do it illegally and without duties. However, children born out of wedlock cannot be recognized by the Islam.

It has also been said that due to the fact women outnumber men in society, thousands of women will not find a husband and, thus, they will not enjoy an honorable status in society.   

On the other hand, it is also pointed out that monogamy as an absolute principle may be satisfactory to some people, however, the existing circumstances show that it is not entirely practicable nowadays in the world.
 According to polygamy endorsers, the choice should not be either monogamy or polygamy, but either the legitimate Islam polygamy or the illegal polygamy practiced by non-Muslim communities. This latter system favors women to lead lives full of sexual anarchy and social destitution. The former system, though, allows women to willingly opt for a marriage with a man capable of giving fair treatment to more than one wife. 
On the other hand, a possible defense to polygamy could be the right to religious freedom due to the fact its organization and acceptance is mainly religious, either with Muslim or Mormon foundations.
It has been outlined that it would be convenient to change the doctrine or holding of the precedent “US v Reynolds” which held, as we have already mentioned, that religious freedom entails the freedom of belief but not the freedom of action. In this sense, it has been argued that polygamy could be seen as a right and not as an action and thus legitimated. 
People in favor of legalizing polygamy understand that what should be convicted are the abuses committed as a consequence of the practice of polygamy, but not the polygamy in itself, which is part of the religious freedom. In this sense, what should be prosecuted and convicted are underage marriages, abuses against women, and all kind of violence against women, but not the freely accepted practice of polygamy.  
 Therefore, legalizing polygamy could make it easier to collect evidence to prosecute and convict abuses against women by permitting that polygamous communities be inserted in society. 

6. Resons against Polygamy
The main reason to oppose polygamy is the right to equality, which is translated in the idea that only the monogamous marriage may bring equal values and equivalence in assets to the spouses.
 The possibility of sharing the matrimonial bond with many women implies an unequal situation because when the husband shares many wives, there is a situation in which each of the wives is fully devoted to the husband, but he can only be partially devoted to each of them.

As regards the religious freedom, it is important to mention that opposing the polygamous marriage does not mean failure to recognize the religious freedom because the exercise of the rights of Freedom of Religion and Cult has a restriction which is the protection of the other individuals’ right to exercising their public liberties and fundamental rights, as well as, the safeguard of security, health and public morality, which are all elements of the public order protected by the Law in a democratic society. 

Therefore, it is relevant to point out that while the freedom to believe is absolute, the freedom to practice people’s own religious beliefs has limits. The practice of polygamy cannot be seen as the exercise of the religious freedom as it is opposed to public order due to the fact that it violates women’s right to equality. 
1. Acceptance of the effects of Polygamy. Flexibility of the public order
From the point of view of justice, occidental countries should encourage the opposition to polygamy and its non-acceptance by the State as a legitimate family organization since it violates the right of equality between men and women. 
Nevertheless, this answer is not enough to solve the many problems that polygamous marriages legally entered into in Muslim countries pose to those reception countries.

Because of globalization, in many occidental societies there are polygamous men who have married multiple women under Muslim religion and which give rise to situations to be solved by legal systems where the polygamous marriage is contrary to its local public order. For example, matters to be solved are related to family reunification, social security, pension and compensation in case of death. In such cases, Private International Law rules and equity principles must prevail.
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�Article 16 of the Universal Declaration of Human Rights:” Men and Women of full age, without any limitation due to race, nationality or religion, have the right to marry and to found a family. They are entitled to equal rights as to marriage, during marriage and at its dissolution. 2. Marriage shall be entered into only with the free and full consent of the intending spouses. 3. The family is the natural and fundamental group unit of society and is entitled protection by society and the State.  


� Article 23. The family is the natural and fundamental group unit of society and is entitled to protection by society and the State.2.The right of men and women of marriageable age to marry and to found a family shall be recognized.3. No marriage shall be entered into without the free and full consent of the intending spouses.


� Article 10 The States Parties to the present Covenant recognize that: �1.The widest possible protection and assistance should be accorded to the family, which is the natural and fundamental group unit of society, particularly for its establishment and while it is responsible for the care and education of dependent children. Marriage must be entered into with the free consent of the intending spouses. 


� Article 12. Right to Marry. Men and women of marriage age have the right to marry and to found a family, according to the National laws governing the exercise of this right.  


� Countries in chronological order as for the date on which they accepted marriage between people of the same sex:





Holland (2000)�
Belgium (2002)�
Spain (2005)�
�
Canada (2005)�
South Africa (2005)�
Norway (2008)�
�
Sweden (2009)�
Portugal (2010)�
Island (2010)�
�
Argentina (2010)�
Denmark  ( 2012)�
Uruguay (2013)�
�
New Zealand ( 2013))�
France ( 2013�
�
�



� Decision on the admissibility 19628/92, R.B. c/. United Kingdom, June 29th 1992, under which the States are not under the obligation by ECHR to fully recognize polygamous marriages which are contrary to their legal systems QUIRÓS FONS, A., La reagrupación familiar en España: régimen aplicable y propuestas, Tesis Doctoral, Universidad de Murcia, 2006, pp. 178 y ss, JUAREZ PEREZ, Pilar JURISDICCIÓN ESPAÑOLA Y POLIGAMIA ISLÁMICA:¿UN  MATRIMONIO FORZOSO? SPANISH JURISDICTION AND ISLAMIC POLYGAMY: A FORCED MARRIAGE?





� 


� The political-religious map of the Islam is constituted by the following countries:


Arabian Peninsula (Saudi Arabia , North and South Yemen and Gulf States), United Arab Emirates,  north Arabic countries (Egypt, Syria, Libya, Palestine, Jordan and Iraq), Turkey and the Balkans (Turkey, Albania, ex Yugoslavia and Bulgaria), Iran, Maghreb, north of Africa (Morocco, Angelia, Libya, Mauritania and Tunisia), central Africa (Sudan,


Mali, Chad, Nigeria, Senegal, Gambia and Guinea), Muslim orient (Pakistan, Cache Mira, Afghanistan, Bangladesh, Malaysia, Indonesia and Brunei). 


� Passed on August 13th 1956, the Code left without effect discriminatory institutions for the woman such as polygamy and the repudiation, relying on the principle of jytihad, which fosters a progressive interpretation of the sacred texts.  





� The judicial authorization is a condition for the validity of the marriage (article 41.4º) and it will be denied if the judge considers that the celebration of the marriage may result in the unfair treatment of the wives(art.31.4º). P. DIAGO DIAGO highlights the relevance of this requirement, and points out that the reforms in the Moroccan legal system have given the polygamy a “qualified and exceptional character”, subject to judicial control (“La nueva Mudawana marroquí y el Derecho internacional privado”, Revista Españolade Derecho Internacional, núm. LVI, (2) 2004, pp. 1078-1083).


� 98 U.S. 145, 164 (1878).


� EMILY J. DUNCAN* The positive effects of legalizing polygamy: “love is a many splendored thing” DUKE JOURNAL OF GENDER LAW & POLICY Volume 15:315 2008 “Yet while these isolated court cases, federal actions, and legislation bring some occasional media attention to polygyny and the crimes that can stem from the practice, such actions have done little to prevent crimes against women and children in polygynous communities, and, in some cases, have only driven the practitioners further underground.”


� EMILY J. DUNCAN* The positive effects of legalizing polygamy: “love is a many splendored thing” DUKE JOURNAL OF GENDER LAW & POLICY Volume 15:315 2008


� EMILY J. DUNCAN* The positive effects of legalizing polygamy: “love is a many splendored thing” DUKE JOURNAL OF GENDER LAW & POLICY Volume 15:315 2008


�Lema Tomé, Margarita Lema Tomé, Matrimonio poligámico, inmigración islámica y libertad de conciencia en España Universidad Complutense de Madrid, MIGRACIONES INTERNACIONALES, VOL. 2, NÚM. 2, JULIO-DICIEMBRE DE 2003


� Richard A. Vasquez, The Practice of Polygamy: Legitimate Free Exercise of Religion or Legitimate


Public Menace? Revisiting Reynolds in Light of Modern Constitutional Jurisprudence, 5 N.Y.U. J. LEGIS. &


PUB. POL’Y 225, 240–42 (2001). EMILY J. DUNCAN* The positive effects of legalizing polygamy: “love is a many splendored thing” DUKE JOURNAL OF GENDER LAW & POLICY Volume 15:315 2008


� Ixzquiedo Tolsada Mariano, Cuena Casas, Matilde “ Tratado de Derecho de Familia” Volumen I ed. Tho mson Reuters, Madrid  201,  pag 767


� Juárez Pérez Pilar “JURISDICCIÓN ESPAÑOLA Y POLIGAMIA ISLÁMICA: ¿UN MATRIMONIO FORZOSO?” REVISTA ELECTRÓNICA DE ESTUDIOS INTERNACIONALES (2012) www.reei.org
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